STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9776
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decisions by the Departnent of
Social Welfare term nating her househol d' s Food Stanps and her
children's Medicaid benefits. The issues are 1) whet her
depreciation is an all owabl e deduction fromincone for food
stanp purposes and 2) whether the proceeds fromthe sal e of
| ivestock are incone or resources under the Food Stanp and
Medi cai d prograns.

FI NDI NGS OF FACT

The facts are not disputed. The petitioner is a farner
who fromtine to time buys and sells dairy cows. 1In April
1990, the Departnment notified the petitioner that her food
stanps were being closed and that Medicaid coverage for her
children was being term nated because the famly's inconme was
t oo hi gh.

The petitioner maintains that the Departnent should have
al |l oned depreciation as a cost of producing self-enpl oynment
i ncome, and counted the proceeds fromthe sale of |livestock as
a resource rather than as incone. The Departnent maintains
that the applicable federal and state regul ations dictate that

depreciation is not an all owabl e deduction from sel f-
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enpl oyment i nconme, and that the sale of |ivestock nust be
consi dered sel f-enpl oynment income, not resources.
ORDER
The Departnent's decision regarding the treatnent of
proceeds fromthe sale of livestock as inconme to the
petitioner is affirmed. The Departnent's decision
di sal l owi ng a deduction frominconme for depreciation is
reversed, and the matter is remanded to the Departnent to
consider the petitioner's actual and specific depreciation
cost s.
REASONS
1) Sale of Livestock
A) Medicaid
Medi caid Manual (MW > MB42.3 provides as foll ows:

| ncone Produci ng Property

Personal property "used as a neans a livelihood" (i.e.,
to produce incone) is excluded fromtotal val ue of
conbi ned resources.

| nconme producing property may include tools, |ivestock,
equi pnent, machinery and simlar goods owned, usually in
guantities beyond the customary needs of normal |iving, and

in fact, used by nmenbers of an assistance group to produce
income for support of the group. This may include incone
produci ng property owned by a recipient who is currently
unenpl oyed, but can reasonably be expected to return to
work. However, if there is no expectation that the
recipient will return to work, at least in that particular
field, then the personal property shall be considered as a
resour ce.
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Medi cai d Manual > M344.1 provides:

Sal e of real or personal property generally has the
effect of converting an excluded asset to a liquid
asset subject to the conbined resources |imtations.

The petitioner argues that the proceeds fromthe sale
of |ivestock--an excluded resource--should continue to be
consi dered a resource--al beit non-excl uded--under the above
section. However, this argunent ignores the definition

"earned incone" contained in the regul ations.
Medi cai d Manual > M352 provides, in pertinent part

(wi th enphasi s added):

Earned incone shall include all wages, salary,

commi ssions or profit fromactivities in which the

i ndi vidual is engaged as an enpl oyee or a self-enpl oyed
person, including but not limted to active nanagenent
of capital investnents (e.g., rental property).

Earned incone is defined as income prior to any
deductions for income taxes, FICA, insurance or
any ot her deductions voluntary or involuntary
except that, in determ ning earned incone for

sel f-enpl oyed i ndi vi dual s, busi ness expenses are
deducted first.

Earni ngs over a period of time, for which settlenent is
made at one given tine, are also included; i.e., sale
of farmcrops, livestock, poultry, etc.

Based on the wording of the above regulations, it seens
beyond di spute that the Medicaid program considers |ivestock
of farmers, who are engaged in the business of buying and

selling livestock, to be a resource until they are sold--

then, the profit fromtheir sale is considered i nconme. The

Departnment's decision in this regard is affirnmed.
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B) Food Stanps
Food Stanmp Manual (FSM > 273.8(e)(5) includes in the

definition of excludable resources, "property such as farm

l and or work related equi pnment, such as tools of a tradesman
or the machinery of a farnmer, which is essential to the

enpl oynent or self-enploynent of a household nenber”. The
petitioner is correct that dairy cows used to produce

farm ng incone are covered by this definition.
Food Stanmp Manual > 273.9(b) includes the follow ng

definition of incone:
Househol d i ncone shall nmean all income from whatever
source excluding only itens specified in paragraph (c)
of this section.
1. Earned i nconme shall i ncl ude:
i Al'l wages and sal aries of an enpl oyee
it The gross incone froma self-enploynment
enterprise, including the total gain fromthe sale
of any capital goods or equipnment related to the
busi ness, excluding the costs of doing business as
provi ded in paragraph (c) of this section.
The petitioner argues that even when she sells her
I ivestock, the proceeds fromthe sale should remain
consi dered as resources--not income. In support of this

argunment the petitioner cites O Dea v Conm ssioner of Public

Wl fare, 437 NE 2d 540 (Mass. App., 1982), which held that
when a gas-station owner was operating at a | oss and began
to sell inventory at a | oss wi thout replacenent, such

"W thdrawal s frominventory" were not inconme, but were
avai | abl e non-exenpt resources for food stanp purposes. The

key to this decision, however, is that the inventory was
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sold at a loss, and thus did not produce incone. id. p 542.

No simlar claimis nmade by the petitioner herein. The
food stanp regul ations, |ike Medicaid (see supra), consider
only the profit of the sale of goods or equi pnent to be
income. Presumably, the petitioner was given anple

opportunity to denonstrate whether or not she had a net gain
fromthe sale of the |ivestock in question. Assum ng there
was sone profit realized fromthe sale, there is no question
that the anpunt of this profit was properly deenmed to be
"incone" by the Department in the cal culation of the

petitioner's food stanps.

1) Depreciation (food stanps)
As noted above, the food stanp regul ati ons define as
earned inconme from sel f-enploynent "total gain

excl uding the costs of doing business as provided by
paragraph (c) of this section.” > 273.9(b)(1)(ii). Food

Stanp Manual > 273.9(c)(9) lists as excluded inconme: "The
cost of producing self-enploynent. The procedures for
conputing the cost of producing self-enploynent inconme are
described in 273.11."

Food Stanmp Manual > 273.11(a)(4) includes the foll ow ng

provi si ons:

Al |l owabl e Costs O Producing Sel f-Enmpl oynent
| ncone

i Al | owabl e costs of producing
sel f-enpl oynent income include, but are
not limted to, the identifiable costs
of labor, stock, raw material, seed and
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fertilizer, interest paid to purchase
i ncome- produci ng property, insurance
prem um and taxes paid on incone-
produci ng property.
i In deterring net self-enploynent incone,

the follow ng itens shall not be
al l owabl e as a cost of doing business.

D. Depreciation.

The Departnent maintains that the above provision
plainly and sinply precludes consideration of depreciation
as an allowabl e cost (or exclusion) of producing self-
enpl oyment i nconme. The petitioner argues that the above
provision conflicts with the federal statute and with

Congressional intent in enacting the federal statute.

7 U S . C > 2014(d)(9) includes in the definition of

incone, ". . . all inconme from whatever source excluding
only . . . the cost of producing self-enploynment
incone. . ." The statute makes no specific nmention of

"depreciation"” as a cost of producing incone.

I n anendi ng the food stanp statutes in 1977,
Congressional Conmttees westled with the probl ens of
accurately and fairly conputing self-enploynent incone.
House Conference Report No. 95-599, 95th Con., 1st Sess. 24,
Reprinted in 1977 U S. Code Cong. and Ad. News at P. 2014-
2015 contains the foll ow ng discussion:

Cost of producing sel f-enployed incone. --Al
Federal benefit progranms exclude this cost in

ascertaining inconme for eligibility purposes.

The Departnent's instructions currently include--
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"Net adjusted income from sel f-enpl oynent,
which will be the total gross inconme from
such enterprise (including the total gain
received fromthe sale of any capital goods

or equi pnent related to such enterprise) |ess

t he cost of producing that incone.”
[ page 38]
In the regul ati ons, however, the Departnent has
stated that costs of producing inconme fromself-
enpl oynment are all costs except:

(1) Paynents on the principal of the
pur chase cost of inconme producing real

estate. Any paynents of principal, interest,

and taxes on the honme shall be subject to
paragraph (c)(1)(iii)(h) of this section;

(2) Paynents on the principal of the
pur chase cost of capital assets, equipnent,
machi nery, and ot her goods;

(3) Depreciation; and

(4) A net loss sustained in any previous
peri od.

Wil e the accel erated forns of depreciation afforded
under the Internal Revenue Code as a matter of

| egi sl ative grace woul d not necessarily constitute
costs of doi ng business and produci ng i ncome, sone
factor for wear and tear of nmachinery and buil di ngs,
obsol escence and accrued repl acenent costs shoul d be
i nherent in doing business.

Thus, the Departnment woul d be expected to revise its
regulations in this regard to all ow sone form of
depreciation in arriving at the cost of producing

i ncome by a sel f-enployed individual, although that
shoul d be adm nistratively sinplified by the use of
si npl e schedul es covering entire categories of

equi pnent rather than separate rates for each item

Thirteen years have passed since the 1977 anendnents

and the federal agency has not renoved the depreciation

di sal l owance contained in 7 CF. R > 273.11(a)(4). It seens
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cl ear, however, that in enacting 7 U S.C. > 2014(d)(9)
(supra) Congress did intend to include depreciation as a
legitimate and quantifiable (i.e., "inherent") cost
produci ng sel f-enploynent income. To the extent that the
federal regulation conflicts with this intent, it cannot be
construed as an outright and total prohibition on the

consi deration of depreciation as a cost of producing self-
enpl oynment inconme. In light of the |egislative history of
the federal statute (supra), the regulation can be

reconciled with the statute only by considering

"depreciation” in > 273.11(a)(4)(ii)(D) as the 1 RS nethod of

cal cul ati ng depreciation, which the Congressional Conmmttee
acknow edged "woul d not necessarily constitute costs of
doi ng busi ness and produci ng incone”. It cannot, however,
be construed as disallow ng consideration of identifiable
and actual "costs" of doing business--including those that

m ght generically be referred to as "depreciation".

Al t hough the agency has not followed the Commttee's
"expectation” by revising its regulations and adopti ng
"sinpl e schedul es covering entire categories of equipnment”,
individuals are still entitled to denonstrate "identifiable
costs" of doing business. See F.S.M > 273.11(a)(4)(i).
The Departnent need not be bound by any anounts cl ai ned by
the petitioner as "depreciation” on their IRS tax returns.
However, to the extent the petitioner can identify and

substanti ate specific decreases in the value of her property
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and equi prent through wear, deterioration, or obsol escence,
she is entitled under the food stanp statue to have this

i ncluded as a cost of producing self-enploynment inconme and
to offset this amount from her countabl e i ncone.

For the above reasons, the matter is remanded to the
departnment to allow the petitioner to denponstrate these
actual costs. The level of proof and verification necessary
is a mtter left to the Departnent to determ ne, subject, of

course, to the petitioner's right of appeal.



